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Pensions aspects of
divorce settlements

In reaching a divorce settlement, when considering
the division of matrimonial property, a Court is
required to take into account the pension rights of
the parties involved (including Civil Partnerships).
The value of these rights is often one of the most
significant financial elements in divorce proceedings.
The pension rights of each party are often more
complex than may be apparent at first sight and, in
order to ensure an equitable settlement that reflects
the respective interests of each individual, a detailed
understanding of the issues involved is required.

Information gathering and analysis

Given the financial importance of these benefits, this is
an area that is often not given the priority it requires and
gathering the financial information of each party is often left
until late in the proceedings.

Gathering detailed information on pension rights normally
requires a lengthy lead time. Usually initial information can
lead to the need for further enquiries and investigations if a
full understanding of the benefits is to be obtained. Initial
enquiries to each pension provider should therefore be made
at an early stage.

Basis of settlement

There are three options for settlement and they may be used
singly or in combination:

n "Offsetting" - adjusting the division of other
property to take account of pensions;

n “Earmarking” - a Court Order directing that a
proportion of the pension benefits is paid to the
other party; or

n “Pensions Sharing” - where pension scheme trustees
are directed by the Court to transfer part of one
party's pension assets to the other party.

Each method has different attributes that need to be
considered and the parties need to understand the long-term
implications.

Offsetting the value of pensions against other property held
is the simplest method of achieving a clean break. Offsetting
may be used in full so that each party retains their full
individual pension entitlements, or partially. Adjustments
may be required to reflect the effects of taxation on pension
benefits when they become payable. However, offsetting
may not always be appropriate or possible, for instance,
where pension entitlements are significant, offsetting in full

may not be possible if other assets are not of sufficient value.

Introduced by the Pensions Act 1995, earmarking of
pensions involves Attachment Orders specifying the
proportion of the income paid from a scheme that should
be paid to the other party. The interests of each party
therefore continue to be related to the benefits the pension
scheme provides under different contingencies and whilst
this might ensure that each party continues to enjoy the
agreed share of pension when it becomes payable, it does not
provide the preferred “clean break” situation and therefore
is rarely used.
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Recognising the limitations of earmarking, the Welfare
Reform and Pensions Act 1999 introduced Pensions Sharing.
Here a proportion of the value of benefits (as at the date of
the Pension Sharing Order) is re-allocated to the other party
to provide pension benefits (a pension credit). Against this,
the benefits provided to the member are reduced to reflect
this transfer of value (a pension debit). There is then no
continuing pension relationship between the parties, and
the person receiving the pension credit can, if the scheme
allows, retain the credit within the scheme (an Internal
Transfer), or transfer it to another pension arrangement
or to a personal pension (External Transfer). However, it
should be noted that some pension schemes will not allow an
Internal Transfer and will require that the pension credit be
transferred out of the scheme. In the case of an unfunded
public sector scheme, an External Transfer is not allowed
and the pension credit must stay within the scheme.

Valuation of benefits

A Pension Sharing Order is normally expressed in terms of
a proportion of the Cash Equivalent Transfer Value (CETV)
at (or close to) the date of the Order. While this represents
the value of the benefits a member would have available to
transfer to another arrangement as at the date of calculation,
and is a convenient measure to use for determination of
a share of the benefits from the pension scheme, it often
does not reflect a fair value of the benefits for the purpose
of making an assessment of the division of matrimonial
property as a whole.

This caution is particularly relevant to arrangements that
operate on a defined benefits (or formula benefits) basis, and
there may be several reasons why a quoted CETV may not
be fully representative of the fair value of the benefits.

The underlying valuation basis used to calculate the CETV
may not be consistent with the valuation of other property.
Any relative under or over valuation would therefore have a
distorting effect on the overall division of property. It should
also be noted that a CETV is calculated with reference to
gross pension entitlement and therefore adjustments may be
required to reflect the net income value of benefits when in
payment.

Often the CETV will not reflect all of the benefits and
options that an arrangement provides under different
contingencies. For instance, if the member is unlikely to
leave the scheme in the foreseeable future then the benefit
value may be considerably different, as there may be
valuable early retirement options or provision for significant
discretionary increases that have not been taken into
account in the calculation of the CETV. Some schemes
have provision for a significant step-up in accrued past
service benefits, provided certain service criteria have been
met, which again would not be reflected in the CETV. It
is therefore important that pension scheme benefits both
accrued to date and prospective are studied in detail.

A further issue for consideration is that a CETV may not be
actuarially neutral and typically the CETV is worth less than
the cost of buying the benefits in the market. This applies
particularly to public sector schemes where the gilt return
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adjustment to the base calculation, which stays the same for
years, does not correspond well to market movements.

A CETV may reflect the financial status of the arrangement
as at the date of calculation and, as a consequence, an
underfunded scheme may reduce the full value of benefits
accrued under the arrangement. Again, in assessing the
value of benefits for the purpose of a fair settlement, some
adjustment may be required to the CETV valuation to provide

a fair reflection of the underlying value of the benefits.

As can be seen from the comments above, although a Court
Order is likely to be expressed in terms of a proportion
of the CETV, there are many reasons why the quoted
CETV should not be taken at face value and an alternative
valuation of scheme benefits may be required to enable a
fair assessment of the overall value of the divorcing parties'
property to be conducted. Some of these include situations

involving:
u Public Sector employees;
| employees with prospective retirement ages below

the state retirement age eg Police, Fire-fighters, and

Armed Forces;

u Directors and members of executive pension
arrangements;

[ members of Small Self Administered Schemes (SSAS);

] individuals who hold Self Invested Personal
Pensions (SIPP);

= individuals with long service and scheme

membership; and
u where the female is more than three years younger than
the male, or there is otherwise a large difference in ages.
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Other situations where special consideration needs to be
given to the valuation of benefits include:

u one of the parties being already retired; and
u an unequal State Pension entitlement.

Advice following settlement

Where an Order has been made, this is likely to have a
material impact on the provision each party has for their
retirement (or death) benefits. Each party may need to be
advised on what actions they need to take regarding the
future allowing for the effect of the Order. For instance,
this may be action to re-establish expected retirement
benefits to a desired level, or guidance on how to deal with
a pension credit following a Sharing Order (especially
if the pension scheme trustees require the non member
party to invest the value of the credit in another pension
arrangement).

How can OAC help . ..

OAC has extensive experience in dealing with the issues
detailed above.
actuarial and administrative resources, OAC is well placed

From within its extensive professional
to take instructions on:

u obtaining and interpreting data from pension
arrangements;

analysis of benefit packages;

providing advice and guidance on pension benefits;
valuation of pension (and related) benefits;
providing advice on the basis of settlement; and

providing guidance on the long-term implications of
a settlement.

OAC is able to provide solicitors and their clients with a
valuable service that will help those involved to provide a
comprehensive and balanced report of their finances. This
will greatly assist the Court in reaching a fair settlement.

€6 OAC has provided professional assistance
to more than half of the top 20 firms of
Solicitors in London and many provincial
firms both large and small 7

Where required, we can assist in providing explanations
of what the long-term implications are for each or either
party for their retirement (or death) when considering
different types of settlement. Following a settlement,
we are also able to provide additional guidance as to
what actions the_y may need to take in response to the

settlement.

Unfortunatel_y, there are occasions where an agreement
cannot be reached and the Court may order that expert
evidence is required in relation to pension (or other)
benefits. OAC has extensive experience in this area and
has a number of suitable experts who can be appointed to
provide formal Court Reports and, where necessary, appear
in Court to provide oral evidence.
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OAC Actuaries and Consultants is a professional
services firm that provides a wide range of services
to the financial services industry and associated
OAC was established in 1994 and has

become a leading supplier of expert advice and services

businesses.

within its markets. These services draw upon the vast
experience and knowledge of its employed and qualified
Actuarial, Accountancy and Compliance staff. More

information about OAC is available upon request or by

Our expert witness services cover a wide range of areas
including Employment Law, Family Law, Personal
and Commercial Litigation, as well as disciplinary
proceedings and matters relating to Financial Services
Regulation, as controlled by the Financial Services
Authority (“FSA”).

in the identification of an appropriate approach to,

We are acknowledged experts

and the calculation of, financial loss and redress or
compensation.

Many of the matters which proceed to legal or
disciplinary proceedings, or referrals to an Ombudsman
service or alternative dispute resolution service, are
aided by the input of an Expert and a proportion will
require a formal Expert Witness Report. OAC believes
that in addition to providing clear impartial analysis in
written reports, it is also important that experts have the
ability to explain their reasoning orally. Our experts are
familiar with the rigours of giving evidence in court, or
before a tribunal, when required.

In every situation we use our experience and expertise
to help clients to understand and quantify the issues
and, where relevant, can suggest what may be needed
to answer questions and concerns, or to assess the
prospects of success in litigation. We have a strong
track record of innovation in developing approaches

and arguments, and have the resources to carry out

large as well as small investigations.

For further information about the issues covered in this
publication please contact Christine Rose-Williams on
08707 205080 or enquiries@oacplc.com. Alternatively, for
information about OAC Expert Witness Services, please
visit OAC Online at www.oacplc.com/expertwitnesses.

OAC endeavours to ensure that the information is correct and fairly stated, but does not
accept liability for any error or omission. The development of OAC products and services
is continuous and published information may not be up-to-date. It is important to check the
current position with OAC. This document is not part of a contract or licence save insofar as
may be expressly agreed.




k& Prompt, accurate, professional and constructive,
OAC delivered everything | demand from an expert witness 77

Alan Owens, Partner, Irwin Mitchell Solicitors

k6 | found OAC to be very knowledgeable, professional and responsive 73

Colin Greig, Partner, Biggart Baillie Solicitors
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